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made by the applicant in the written application to the company. 
As the declarations are presumed to be true, the burthen of prov- 
ing them untrue is upon the defendant who controverts them. 
Whether the representations were material to the risk or not, is 
not open for inquiry in this case; for the defendant and plaintiff 
agreed, as it was competent for them to do, that if any of the 
declarations were in any respect untrue, the policy should be void. 

Hence, it is for the jury to determine, from the evidence, whether 
the defendant has shown any one of the declarations to have been 
untrue in any respect, when made, and also whether the plaintiff 
has shown that, at the date of the policy, she was the lawful wife 
of the said 0. F. Holabird. 

The jury should pass upon this case with impartiality and free 
from all prejudice for or against either of the parties to the suit. 
The rights of corporations and of natural persons are to be de- 
cided by the same rules of justice, and should be affected by no 
considerations, except such as the law and evidence require when 
controversies arise between them for judicial investigation. 

If the jury find for the plaintiff, they will assess her damages 
at $10,000, deducting therefrom the amount of notes for premiums 
on the policy unpaid at the time of Mr. Holabird's death, together 
with any balance of the year's premium remaining unpaid, and 
will add interest on said sum, at the rate of six per cent. per year, 
from the time proof of death was submitted to the defendant to 
the present time. 

If the jury find for the plaintiff, and are further satisfied from 
the evidence that the defendant has vexatiously refused to pay the 
loss in this case, they are at liberty, in their discretion, to add to 
the foregoing sum an amount not exceeding ten per centum of the 
loss. The law commits the question of vexatious refusal to the 
calm and deliberate consideration of the jury, to be determined in 
the light of all the facts and circumstances of the case. 

United States Circuit Court, Northern District of Illinois. 

JOHN GAUGHAN v. THE NORTH WESTERN FERTILIZING COMPANY. 

The act of April 20th 1871, does not authorize the removal of a case from the 
state courts in every case in which the United States courts would have original 
jurisdiction. 

Congress did not intend by the general words used to extend jurisdiction to re- 
move, except under the circumstances specified in the act. 

VOL. XXI.-37 

made by the applicant in the written application to the company. 
As the declarations are presumed to be true, the burthen of prov- 
ing them untrue is upon the defendant who controverts them. 
Whether the representations were material to the risk or not, is 
not open for inquiry in this case; for the defendant and plaintiff 
agreed, as it was competent for them to do, that if any of the 
declarations were in any respect untrue, the policy should be void. 

Hence, it is for the jury to determine, from the evidence, whether 
the defendant has shown any one of the declarations to have been 
untrue in any respect, when made, and also whether the plaintiff 
has shown that, at the date of the policy, she was the lawful wife 
of the said 0. F. Holabird. 

The jury should pass upon this case with impartiality and free 
from all prejudice for or against either of the parties to the suit. 
The rights of corporations and of natural persons are to be de- 
cided by the same rules of justice, and should be affected by no 
considerations, except such as the law and evidence require when 
controversies arise between them for judicial investigation. 

If the jury find for the plaintiff, they will assess her damages 
at $10,000, deducting therefrom the amount of notes for premiums 
on the policy unpaid at the time of Mr. Holabird's death, together 
with any balance of the year's premium remaining unpaid, and 
will add interest on said sum, at the rate of six per cent. per year, 
from the time proof of death was submitted to the defendant to 
the present time. 

If the jury find for the plaintiff, and are further satisfied from 
the evidence that the defendant has vexatiously refused to pay the 
loss in this case, they are at liberty, in their discretion, to add to 
the foregoing sum an amount not exceeding ten per centum of the 
loss. The law commits the question of vexatious refusal to the 
calm and deliberate consideration of the jury, to be determined in 
the light of all the facts and circumstances of the case. 

United States Circuit Court, Northern District of Illinois. 

JOHN GAUGHAN v. THE NORTH WESTERN FERTILIZING COMPANY. 

The act of April 20th 1871, does not authorize the removal of a case from the 
state courts in every case in which the United States courts would have original 
jurisdiction. 

Congress did not intend by the general words used to extend jurisdiction to re- 
move, except under the circumstances specified in the act. 

VOL. XXI.-37 



GAUGHAN v. FERTILIZING CO. 

IN 1867, the legislature of Illinois granted to parties the right 
to manufacture a fertilizer out of the offal of animals slaughtered 
in the city of Chicago. The act created a corporation, and autho- 
rized the location of the place of manufacture. Under this act of 

incorporation, the parties went on and constructed works, and com- 
menced the manufacture of the fertilizer. The place at the time 
was not within the limits of the town of Hyde Park; afterwards 
it was included within its corporate limits, and this action was 
commenced in the state court on the ground that the works were a 
nuisance and an injury to plaintiff's property. Before that, an 
action was brought in this court by the present defendants against 
the town of Hyde Park, the allegation being that the town, by 
ordinances, had interfered with the chartered rights of the com- 

pany under this act of the legislature. 

Hitchcock, Dupee f Evarts, for complainants. 

Bentley, Swett f Quigg, for defendants. 

DRUMMOND, J.-There were two questions presented in the 

argument. One was whether this court had the right to maintain 
the bill filed here by the corporation called the Northwestern 

Fertilizing Company. The views of the court were presented 
upon that question the other day, and I was inclined to hold that, 
under the first section of the act of the 20th April 1871, the 
court had original jurisdiction of the case, on the ground that there 
was a right claimed by the corporation and secured to it under the 
Constitution of the United States, and there was an attempt on 
the part of the town of Hyde Park to interfere with a right thus 

claimed and protected. The other question, whether the company 
had the right to transfer the case pending in the state court to this 

court under the certiorari that was issued, was argued yesterday, 
and that question I will proceed to answer at this time. After the 
best consideration I have been' able to give the subject, I am not 

satisfied that the court has jurisdiction in that case. I am not clear 

about it, and I think in all such cases the court ought not to take 

jurisdiction unless it appears clear. The ground upon which it is 

claimed that the case can be transferred from the state to the fede- 
ral court is certainly a plausible one. It is this: That the first 

section of the act of April 20th 1871, declares "that such pro- 
ceedings were to be prosecuted in the several District or Circuit 
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Courts of the United States, with and subject to the same rights 
of appeal, review upon error, and other remedies provided in 
like cases in such court;" and the provisions of the act of the 9th 
of April 1866, entitled "An act to protect all persons in the 
United States in their civil rights, and to furnish the means for 
their vindication, and the other remedial laws of the United States, 
which are in their nature applicable in such cases." Now, the posi- 
tion on the part of the counsel, who claim that the court has juris- 
diction to remove this case by certiorari, is, as I understand it (and 
it comes to that), that, wherever the court has original jurisdiction, 
it can transfer a case from the state to the federal court under 
this language: "Other remedies provided in like cases in such 
courts, and the other remedial laws of the United States which are 
in their nature applicable in such cases." If that is the true con- 
struction of this statute, then, of course, the court would have 
jurisdiction to issue a certiorari and to take cognisance of the 
case. But I am not satisfied that that is the true construction, and 
it seems to me it would be going further than any court has yet 
gone to construe such general language as this is so as to include 
within its scope every case where a question would arise under the 
Constitution of the United States. As was stated the other day, 
numerous questions have arisen affecting rights under the Constitu- 
tion of the United States, where parties seeking their remedy 
have been obliged to seek it through the forum of the state courts, 
and so on up to the Supreme Court of the United States, under 
the 25th section of the act of 1789, and other legislation since. 

It is necessary, of course, to consider what these previous stat- 
utes are: " other remedies provided in like cases." It refers par- 
ticularly to the act of 1866. That act refers to the act of 1863. 
It is under the acts of 1833, 1863, 1866 and 1871, as I under- 
stand, that the claim is set up, that a fair construction of this act 
of the 20th of April 1871, is to include within its scope all the 
cases, so as to authorize a transfer where it gives original jurisdic- 
tion to the District or the Circuit Court. While the argument is 
not without force, I cannot yield my conviction entirely to it. I 
will state very briefly some reasons why I cannot do so. If we 
look to the legislation of Congress in relation to the cases which 
might be removed from the state to the federal courts, we see 
that, in all cases where a removal has been authorized, the cir- 
cumstances under which it is to take place are specifically set forth. 
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It is so under the act of 1833, the language of the 2d section of 
which is: " The jurisdiction of the Circuit Courts of the United 
States shall extend to all cases in law and equity arising under 
the revenue laws of the United States, for which other provisions 
are not already made by law." Sweeping in its terms, "all 
cases." But the 3d section declares under what particular circum- 
stances a case was to be removed from the state to the federal 
court: "In any case where suit or prosecution shall be commenced 
in a court of any state against any officer or other person for or 
on account of any act done under the revenue laws of the United 
States, or under color thereof, for or on account of any right, 
authority or title set up or claimed by such officer, it shall be law- 
ful for the," &c.,-setting up in precise language under what cir- 
cumstances the case was to be removed. And the 3d section is 

substantially copied into the 16th section of the act of 1871, 
which was referred to, mutatis mutandis, simply changing the 
words in some particular instances. 

The language of the 16th section of the act of February 28th 
1871, is: " In any case where suit or prosecution, civil or criminal, 
shall be commenced in a court of any state against any officer of 
the United States, or other person, for or on account of any 
act done under the provisions of this act, or under color thereof, 
or for or on account of any right, authority or title set up or claimed 

by such officer or other person under any of said provisions, it 
shall be lawful to transfer,"-setting up just as the act of 1833 
set up, specifically, the circumstances under which the transfer 
could be made. The 5th section of the act of 1862 is also speci- 
fic: "If any suit or prosecution, civil or criminal, has been or 
shall be commenced in any state court, against any officer, civil or 

military, or against any arrest or imprisonment made, or other 

trespass or wrongs done or committed, or any act omitted to be 
done at any time during the present rebellion, by virtue of, or un- 
der color or authority, or direction from and exercised by or under 
the President of the United States, or of any act of Congress, he 
shall, at the time of entering his appearance in such court," and 
so on, " have the right to transfer the case'"-showing particularity 
in describing the circumstances under which it can be transferred. 
The 1st section of the act of 1866 declares that "all persons 
born in the United States and not subjected to any foreign power, 
excluding Indians not taxed, are hereby declared to be citizens of 
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the United States, and such citizens, of every race and color, 
without regard to any previous condition of slavery or involuntary 
servitude, except as a punishment for crime, whereof the parties 
shall have been duly convicted, shall have the same right in 
every state and territory in the United States to make and en- 
force contracts, to sue and be sued, to give evidence," &c. The 
1st section declares that if certain circumstances occur where 
rights are affected by a proceeding in a state court, that then the 
party shall have the right to transfer the case to the federal court. 
The language of the 3d section is quite peculiar: "That the 
District Courts of the United States, within their respective dis- 
tricts, shall have, exclusive of the courts of the several states, cog- 
nisance of all crimes and offences committed against the provi- 
sions of this act; and if any suit or prosecution, civil or criminal, 
has been or shall be commenced in any state court against any 
such person for any cause whatsoever." Here is language more 
general than in any other statute, either before or after, "against 
any such person for any cause whatsoever." 

Now it could not be maintained that by this act of Congress 
every person whose rights were affected could transfer a case from 
the state to the federal court, because the language of the 1st 
section includes " all persons born in the United States." It could 
not have been the intention of this section to give the federal 
courts jurisdiction of rights affecting any and all persons who 
were born in the United States. Certainly; but it means, I ap- 
prehend, the persons referred to in the previous part of the sec- 
tion-affecting persons who are denied, or cannot enforce in the 
courts or judicial tribunals of the state or locality where they may 
be, any rights secured to them by the 1st section of this act. " If 
any such suit or prosecution, civil or criminal, has been, or shall 
be, commenced against any spch person, for any cause whatso- 
ever,"-it must mean the persons who cannot have their rights 
enforced in the judicial tribunals of the state; and the section pro- 
ceeds in the usual way in which all these laws do: "or against 
any officer, civil or military, or any person for any arrest, or im- 
prisonment, or trespass or wrongs done," &c., "he shall have the 
right to remove the case." Now, this being the language of the 
various statutes upon the subject, thus precise, thus setting out in 
a particular manner every contingency, which must concur in 
order to authorize the transfer of a case from the state to the 
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federal court, is it to be supposed that Congress intended, in this 
act of the 20th of April 1871, by such general language as this 

(varying therein, it would be the rule which had always been 

adopted in'previous legislation) to authorize the transfer? All 
these statutes give generally the rights, just as this law gives, and 
declare that the courts of the United States shall have juris- 
diction; but they do not, on that account, declare that, in all such 

cases, they may be removed from the state to the federal court. 

They specify the circumstances which must exist in order, to 
authorize the removal, and it seems to me the argument is very 
stropg-so strong that I do not feel inclined to take jurisdiction 
of the case, as where they have been specific in every other case 

they did not intend by this general language to authorize the 
federal courts to remove a case from the state court. What is it 
that is claimed ? It is not pretended that the right set up here is 
within the language of any one of the statutes authorizing the 
transfer. As I have said, you must take the ground that, in every 
case where the statute gives original jurisdiction, it was the inten- 
tion that the case might be transferred. This is a right set up 
under the authority of the state-a charter created by the state. 

True, when the charter is made and the corporation is clothed 

with certain rights, then the Constitution of the United States 

throws its protecting arm around those rights and declares that 

they shall not be jeopardized within certain limits-they shall not 

be affected by subsequent legislation of the states; that this char- 

ter, for certain purposes, is in the nature of a contract, that 
the Constitution protects it as a contract, and that it cannot be 

impaired by subsequent legislation. That is the right which is set 

up; and it is claimed that if this right is thus set up, where a party 
is sued in the state court, the case can be transferred. I have 

thought, and for the purposes of the motion so held, that the lan- 

guage of the 1st section of the act of April 20th 1871, was ex- 

press in giving the court original jurisdiction, and that the only 

question was whether the fact that it was a corporation deprived 
it of the power to come into the federal court. I held that it 

did not; that if it was the case of an individual whose rights were 

affected he could come into the federal court, and that this company 
did not lose that right because it was a corporation. But I am 

asked to go further and hold that, in all these cases, wherever there 

is original jurisdiction, the case can be transferred; that upon a par. 
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ticular showing it must be transferred, because the language of the 
various acts of Congress is, whenever the contingencies have oc- 
curred provided therein, it shall be the duty of the state court to 
proceed no further in the cause, and it has been held that all acts 
subsequently done by the state court are simply void, and that 
the parties may disregard and pay no attention to anything done 
by the state court. This is the view I take of the question. I 
admit it is one of great magnitude. The other question is not 
free from difficulty, but I have felt inclined to sustain the juris- 
diction in that case. The inclination of my mind is against it in 
this case, and I am willing to make an order remanding the case 
to the state court, and give the parties, if they so desire, an op- 
portunity of testing the question before the Supreme Court of the 
United States, which they will have the right to do at once. 

Supreme Court of Alabama. 

OFFUTT ET AL. V. SCOTT. 

Real estate purchased by a partnership for partnership purposes, and paid for 
with partnership funds, as to the creditors of the firm is, in equity, treated as per- 
sonal property, and will, if necessary, be subjected to the payment of their debts, 
whether the title be conveyed to the partners by name, or to one of them, or to a 
third person. 

n case of the death of one partner, the survivor is a trustee for all persons in- 
terested in the partnership, for the creditors of the firm, for the representatives of 
the deceased partner or his heirs, and for himself; and for the purpose of closing 
up the business of the firm, he is invested with the exclusive right of possession 
and management of the whole partnership property and business. His trust being 
to wind up the concern, his powers are commensurate with the trust; hence he 
may collect, compromise, or otherwise arrange all the debts of the firm, and his 
receipts, payments, and doings generally, in that behalf, are valid, if honestly 
done, and within the fair scope and purposes of the trust; and until the debts of 
the firm are paid, neither the personal representatives nor the heirs of the deceased 
partner have any beneficial interest in the partnership property. 

When a partnership is dissolved by the death of one partner, the only remedy 
at law against the firm, by the creditors of the firm, is by suit against the survivor; 
and when a creditor has exhausted his remedy at law against the firm, by a suit 
against the survivor prosecuted to a return of an execution " no property found," 
he may then file his bill in equity to subject the real estate of the partnership to 
the payment of his debt, and this, whether the possession be in the surviving part- 
ner, the personal representative, or the heirs of the deceased partner, or any other 
person who is not a bond fide putchaser for valuable consideration and without 
notice. 
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